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extension might be desirable as affording a means for securing to 
the child the ultimate good for which such laws are designed 6 
without any of the attendant harm or disgrace involved in formal 
proceedings. Yet the well founded jealousy which guards the 
sacred precincts of the family against encroachments by the state, 
renders such an extension highly improbable. 

/. B. 0. 

Last Clear Chance: Continuing Negligence. — Liability 
for a negligent act exists when and only when, it is the proximate 
cause of the injury. Causa proximo, non retnota spectator. On 
this principle hangs the whole law of negligence. If negligence of 
the person injured contributes directly to the effect, this intervenes 
and breaks the causal connection and the doctrine of contributory 
negligence, first announced in Butterfield v. Forrester, 1 prevents a 
recovery. The law will not measure out responsibility in halves, 
but holds the person liable who is the main cause of the injury. 
For a time, this doctrine of contributory negligence effected a just 
settlement in all cases in which the plaintiff was negligent, but 
before long an entirely new situation was presented in the famous 
case of Davies v. Mann, 2 where the historic donkey with his fore- 
feet fettered, turned loose in the road by its thoughtless and negli- 
gent master, was run over by an equally negligent driver. The 
master was allowed to recover on the basis of a new doctrine 
formulated by the court, which has since been denominated the 
"last clear chance". This doctrine implies that the negligence of 
the injured party has ceased. 3 Negligence has not ceased, in the 
sense that prudent conduct has taken its place, but it has ceased 
as the active proximate cause, and has become remote, since in the 
progress of events a subsequent negligence of the defendant inter- 
rupts the sequence and becomes the direct cause of the injury. 
This intervening negligence of the defendant is the failure, after 
a discovery of the plaintiff's peril, to use reasonable means to pre- 
vent an injury. If the initial negligence of the plaintiff could be 
invoked to defeat a recovery, notwithstanding the subsequent negli- 
gence of the defendant, which has become the proximate cause, 
the fundamental principle of the law of negligent liability, viz. 
proximate cause, would be denied effect. 4 The doctrine, then, is 

6 Rem. & Bal. Code, § 2001; 1913 Stats. Cal. 1303; Mill v. Brown 
(1907), 31 Utah 473, 88 Pac. 609, 120 Am. St. Rep. 935; Wisconsin In- 
dustrial School v. Clark Co. (1899), 103 Wis. 651, 79 N. W. 422; Ex 
parte Nichols (1896), 110 Cal. 651, 43 Pac. 9; McLean Co. v. Humph- 
reys (1882), 104 111. 378; Prescott v. State (1869), 19 Ohio St. 184, 2 
Am. Rep. 388. 

i (1809), 11 East 60, 103 Eng. Repr. 926. 

2 (1842), 10 M. & W. 545. 

=s Nehring v. Connecticut Co. (1912), 86 Conn. 109, 84 Atl. 301. 

* Louisville & N. R. Co. v. Young (1907), 153 Ala. 232, 45 So. 238; 
Gilbert v. Erie Ry. Co. (1899), 97 Fed. 747; Rider v. Syracuse Rapid 
Transit Co. (1902), 171 N. Y. 139, 63 N. E. 836, 58 L. R. A. 125; 
Ruppel v. United R. R. of S. F. (1909), 10 Cal. App. 319, 101 Pac. 803. 
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no exception to the rule of contributory negligence, but a logical 
outgrowth of the fundamental principle of the law of negligence. 
It is often referred to as the "humanitarian" doctrine, 6 because it 
forgives the initial negligence of the plaintiff, in placing himself 
or his property in a dangerous position. 

If, however, the plaintiff's negligence continues to the instant 
of the accident, the last clear chance doctrine has no application. 
Except where a duty of lookout exists, the doctrine rests upon the 
necessary element of discovered peril. As there can be no knowl- 
edge or discovery of peril when the plaintiff has it in his power to 
avoid the accident up to the very instant of the catastrophe, and is 
fully aware of his danger, the defendant has no last clear chance. 
In such a case no supervening negligence of the defendant, subse- 
quent to that of the plaintiff, relegates the plaintiff's negligence to 
a remote cause. The plaintiff's negligence never loses its contribu- 
tory character. The varying circumstances to which these 
principles are applied may be illustrated by the following situa- 
tions, (i). The plaintiff carelessly goes upon a railway track, 
not seeing a distant but on-coming train; by a misstep his foot 
is caught between the rails and he is thrown helpless on the road- 
bed. The train operator, although he sees his peril, fails to use 
reasonable means to prevent a fatal result. The engineer in fail- 
ing to obey the humanitarian duty, introduces a new element into 
the case and renders the plaintiff's negligence a remote cause. 
(2). This situation is not infrequently slightly modified in that, 
instead of being unable to extricate himself from his perilous 
position, he could step off the track and thus escape all danger. 
But he is unconscious and oblivious of his peril, and it is 
apparent to the defendant that he will not avail himself of the 
means of escape open to him. Even here the want of due care 
on the part of the plaintiff will be regarded as the remote and not 
the proximate cause. 6 (3). But suppose the plaintiff is not merely 
passive, before the approaching train, permitting an already fixed 
condition to remain unchanged, but actively contributes to his 
injury by negligent acts of his own volition. He sees the train 
but attempts to cross the track, supposing that this is possible 
before the train passes. As a result of this error in judgment, he 
is killed. In this instance the negligence of the plaintiff has con- 
tinued to the very instant of the catastrophe, as the proximate 
cause of the injury, and the doctrine of last clear chance has no 
application. 7 (4). Carrying the illustration still further: assume 

sFeeney v. Wabash Ry. Co. (1907), 123 Mo. App. 420, 99 S. W. 
477; Matz v. Mo. Pac. Ry. (1909), 217 Mo. App. 275, 117 S. W. 584. 

6 Himmelwright v. Baker (1910), 84 Kan. 569, 109 Pac. 178; Quinley 
v. Springfield Traction Co. (Mo., 1914), 165 S. W. 346; Smith v. 
Wabash Ry. Co. (1908), 129 Mo. App. 413, 107 S. W. 22. 

7 St. Louis etc. Ry. Co. v. Schumacher (1894), 152 U. S. 77, 38 
L. Ed. 361, 14 Sup. Ct. Rep. 479; Illinois Central Ry. Co. v. Ackerman 
(1906), 144 Fed. 959; Denver City Tramway Co. v. Cobb (1908), 164 
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the same facts as in (1), except that the plaintiff attempts to cross 
the tracks at a public crossing and furthermore that although the 
engineer does not see his dangerous condition, he would have seen 
him, if he had exercised reasonable care in keeping a lookout. 
The logical and humane rule will charge the defendant with con- 
structive knowledge of the plaintiff's peril. 8 Clearly, the breach 
of duty is subsequent to the plaintiff's negligence and becomes 
the proximate cause of the injury. 

In Townsend v. Butterfield, 9 decided by the California Supreme 
Court, the court affirmed an instruction based on the last clear 
chance doctrine. The words of the lower court were: "The 
party who has the last clear opportunity of avoiding the accident 
notwithstanding the negligence of his opponent is considered solely 
responsible for it." The statement has the advantage of being 
short, but brevity in this instance is destructive to a fair state- 
ment of the rights of the parties. It could hardly be affirmed that 
the court in these few words called the attention of the jury to the 
most important elements of this doctrine, which have just been 
reviewed. 

L. C. 

Licenses: Exemption of Public Service Companies from 
all Forms of Licenses: Separation of State and Local 
Taxation. — The extent of the amendment to the Constitution of 
California, providing for the separation of the sources of state and 
local taxation, has been again adjudicated by the Supreme Court 
of the state, this time through three decisions. In Pacific Gas and 
Electric Company v. Roberts, 1 it was determined by the court that 
the provision of the amendment, which declares that the gross 
income or revenue tax "shall be in lieu of all other taxes and 
licenses, state, county and municipal, upon the property .... 
of such companies" 2 has the effect of exempting these companies 
from the payment of the motor vehicle licenses, imposed by the 

Fed. 41; Terre Haute I. & E. Traction Co. v. Latham (Ind., 1913), 101 
N. E. 746; Green v. Los Angeles Ry. Co. (1904), 143 Cal. 31, 76 Pac. 
719; Matteson v. S. P. Co. (1907), 6 Cal. App. 318, 92 Pac. 101. 

8 Everett v. St. Louis & S. F Ry. Co. (1908), 214 Mo. 54, 112 S. W. 
486; Louisville Ry. Co. v. Mitchell (1910), 138 Ky. 190, 127 S. W. 770; 
Nicol v. Oregon-Wash. R. & N Co. (1912), 71 Wash. 409, 128 Pac. 628; 
Fearons v. Kansas City Elevated Ry. Co. (1904), 180 Mo. 208, 79 S. W. 
394; Bullock v. Wilmington & W. R. Co. (1890), 105 N. C. 180, 10 S. E. 
988. Bourrett v. Chicago & N. W. Ry. Co. (Iowa, 1909), 121 N. W. 
380, contains a full discussion. There are a number of cases which 
fail to recognize that in cases where a duty to keep a lookout exists, 
defendant will be charged with constructive knowledge. San Antonio 
Traction Co. v. Kelleker (1908), 48 Tex. Civ. App. 421, 107 S. W. 64; 
Dyerson v. Union Pac. Ry. Co. (1906), 74 Kan. 528, 87 Pac. 680; 
Thompson v. Los Angeles etc. Ry. Co. (1913), 165 Cal. 748, 134 Pac. 
709. 

9 (Oct. 5, 1914), 48 Cal. Dec. 377, 143 Pac. 760. 

1 (Oct. 1, 1914), 48 Cal. Dec. 272, 143 Pac. 700. 

2 Cal. Const., Art. xiii, § 14. 



